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Part 17. TEXAS STATE SOIL AND WATER CONSERVATION BOARD

Chapter 523. AGRICULTURAL AND SILVICULTURAL WATER QUALITY
MANAGEMENT

31 TAC 88523.1 - 523.4, 523.6

The Texas State Soil and Water Conservation Bdtat€ Board or agency) proposes
amendments to §8523.1 - 523.4 and §523.6.

BACKGROUND AND JUSTIFICATION

The rules in Chapter 523 pertain to the abatemieagricultural and silvicultural
nonpoint source pollution under the authority af 8tate Board. These rules include the
State Board's scope and jurisdiction (8523.1), @t ag the process by which the State
Board identifies problem areas related to agricaltand silvicultural nonpoint source
pollution (8523.2). The rules also include the aastrative and technical procedures of
(1) the Water Quality Management Plan Certificatfongram (8523.3) required by
Agriculture Code 8201.026(qg), (2) resolving complairelated to agricultural and
silvicultural nonpoint source pollution (8523.4hda(3) cost-sharing soil and water
conservation land improvement measures (8523.6).

The overwhelming preponderance of amendments senhg$o improve organization,
increase ease of readability, and general clatifinaof existing rule.

The State Board proposes new 8523.1(b) to morelgldeclare the water quality
programs currently administered by the State Boamhplementing Agriculture Code
8201.026 relating to the State Board's designasotine lead agency for abating
agricultural and silvicultural nonpoint source pibn. The programs listed in §523.1(b)
include a (1) water quality management plan cegtfon program required by
Agriculture Code §201.026(g), a (2) nonpoint soug@nt program funded by §319(h) of
the federal Clean Water Act through which the SBaard and the Texas Commission
on Environmental Quality jointly administer the BesxNonpoint Source Management
Program, a (3) total maximum daily load progranaddress nonpoint source pollution in
cooperation with the Texas Commission on EnviroradeQuality, and a (4) program to
address the agricultural and silvicultural managameeasures of the Texas Coastal
Nonpoint Source Management Pollution Control Proges required by Agriculture
Code 8201.026(g) and related responsibilities astatwith the State Board's inclusion
as a member of the Coastal Coordination CouncilofAthese programs are currently
administered by the State Board and are fundedi¢fira combination of federal Clean
Water Act, 8319(h) funds and general revenue apjattel by the Texas Legislature.



The State Board proposes to include definition§583.3(a) for terms that are unique to
the Water Quality Management Plan CertificationgPam for clarity of their use. The
definition of "operating unit,” currently only dekd in existing 8523.6(b)(13) relating to
the cost-sharing of soil and water conservatiod iamprovement measures, is proposed
to be included as a definition in new 8523.3(a) tiuigs relevance to the technical
aspects of the overall program. This enhanced itiefin although not proposed in a
manner that modifies the geographic scope of amatipg unit in any way, would

include additional rule language to provide greatarification of the State Board's intent
of existing rule language.

The State Board proposes to amend existing 85283(e incorporate the agency's
longstanding policy that the implementation of devauality management plan based
on the United States Department of Agriculture tuxa Resources Conservation
Service Field Office Technical Guide representshist available technology for abating
nonpoint source pollution to an extent that Texatase water quality standards are
being achieved.

The State Board proposes to amend 8523.6(b)(1&)ing to the maintenance agreement
between an eligible person and a soil and watesaxwation district for cost-share
assistance, to clarify that it is the expectatiwat &ll water quality management plans be
maintained by the program participant for an ingiédi period of time. Existing rule
language in this definition related to the minimtime periods for maintaining cost-
shared soil and water conservation land improvemmaasures could be misinterpreted
by the public as a time period after which an imdlal may qualify for additional cost-
share funding. When misinterpreted, this definittonld appear to be in conflict with
existing 8523.6(e)(2) which limits a participardtsst-share opportunities to one time per
operating unit unless the criteria for a waiver hasn met. The proposed amendment
clarifies that the existence of a required minimtime period for maintaining cost-shared
land improvement measures does not imply additioosi-share opportunities are
available once it has expired.

SECTION-BY-SECTION DISCUSSION

Existing 8523.1, Scope and Jurisdiction, would ineraded to capitalize "State Board."
Additionally, the inclusion of new 8523(b), elimiea the option for an implied "(a)" at
the beginning of the existing rule, therefore "(as been added.

Proposed new 8523(b) would more clearly declarevidaer quality programs currently
administered by the State Board in implementingi@gdture Code 8201.026 relating to
the State Board's designation as the lead agen@p#ding agricultural and silvicultural
nonpoint source pollution. The programs listed%231(b) include a (1) water quality
management plan certification program required gyidilture Code §8201.026(g), a (2)
nonpoint source grant program funded by 8319(hheffederal Clean Water Act through
which the State Board and the Texas Commissionnmrémental Quality jointly
administer the Texas Nonpoint Source Managemergr&ng, a (3) total maximum daily
load program to address nonpoint source pollutiocoioperation with the Texas



Commission on Environmental Quality, and a (4) paogto address the agricultural and
silvicultural management measures of the Texast@bldsnpoint Source Management
Pollution Control Program as required by Agricuét@ode 8201.026(g) and related
responsibilities associated with the State Boandlsision as a member of the Coastal
Coordination Council. All of these programs arereatly administered by the State
Board and are funded through a combination of fdelean Water Act, 8319(h) funds
and general revenue appropriated by the Texas laagis.

Existing 8523.2(a), Identification of Problem Areasuld be amended to capitalize
"State Board." This specific amendment would beiedrout in numerous other locations
within 8523.2 and will not be addressed again is diiscussion section.

Existing 8523.2(b)(4), relating to assessments;iapstudies, and programs and research
conducted relative to surface and groundwater, dvbalamended to remove the
presence of the acronym "(CZARA)" immediately l@hbehind "Coastal Zone Act
Reauthorization Amendments” because it is not ptesgain in this section.

Existing 8523.2(c)(3), relating to allocation osoeirces, would be amended to clarify
that corrective actions plans to address problezasamay include watershed protection
plans, total maximum daily loads, total maximumlykiad implementation plans,
nonpoint source grant project plans, or certifieter quality management plans. The
inclusion of these types of corrective action plensecessary because, depending on the
nature, scope, and severity of the problem, artge@h may be used as the appropriate
mechanism to deliver treatment depending on tltsan.

Existing 8523.3, Water Quality Management Plangjldibe amended so that the title of
the section is "Water Quality Management Plan Geation Program.” This amendment
is necessary to more closely reflect language irs@griculture Code §201.026(g)
which created the program. Additionally, existirs28.3(a), relating to the technical and
certification requirements for water quality managat plans would be moved to
8523.3(c) to allow for the inclusion of new 85223 (Purpose, and new §8523.3(b),
Definitions. This also would result in a renumbgrof existing 8523.3(b) through
existing 8523.3(h) to be new §8523.3(d) through 88&&3.3(j) for organizational
purposes only.

Proposed new 8523.3(a), Purpose, would establespulpose of the program as being
the State Board's need to carry out AgricultureeC8201.026(g) relating to the
abatement of agricultural and silvicultural nong@aurce pollution through a water
quality management plan certification program.

Proposed new §8523.3(b), Definitions, would createfanitions section to clearly define
terms that are unique to the Water Quality ManagerR&an Certification Program.
Existing §523.3 did not offer a definitions section

Proposed new 8523.3(b)(1), Animal feeding operatiovuld be added to provide the
definition for this term or phrase in this section.



Proposed new 8523.3(b)(2), Coastal Zone Act Reazttcon Amendments, would be
added to provide the definition for this term orgde in this section.

Proposed new 8523.3(b)(3), Dry-litter poultry fagilwould be added to provide the
definition for this term or phrase in this section.

Proposed new 8523.3(b)(4), Clean Water Act, woel@dided to provide the definition
for this term or phrase in this section.

Proposed new 8523.3(b)(5), Field Office Technicaidd (FOTG), would be added to
provide the definition for this term or phrase hnstsection.

Proposed new 8523.3(b)(6), Natural Resources Caatsen Service (NRCS), would be
added to provide the definition for this term orge in this section.

Proposed new 8523.3(b)(7), Operating unit, woul@deed to provide the definition for
this term or phrase in this section. The definitddrioperating unit," currently only
defined in existing 8523.6(b)(13) relating to tlesiesharing of soil and water
conservation land improvement measures, is propwskd included as a definition in
new 8523.3(a) due to its relevance to the techmispécts of the overall program. This
enhanced definition, although not proposed in amaathat modifies the geographic
scope of an operating unit in any way, would ineladlditional rule language to provide
greater clarification of the State Board's intengxisting rule language. The definition of
"operating unit" in 8523.6(b)(13) is proposed todmeended to be identical to the
proposed new definition in 8523.3(b)(7), previouskysting 8523.6(b)(13).

Proposed new §8523.3(b)(8), Practice standard, woeiladded to provide the definition
for this term or phrase in this section.

Proposed new §8523.3(b)(9), Resource managemeetsysiould be added to provide
the definition for this term or phrase in this smat

Proposed new 8523.3(b)(10), Soil and water conservdistrict (SWCD), would be
added to provide the definition for this term orge in this section.

Proposed new §8523.3(b)(11), State Board, wouldddedto provide the definition for
this term or phrase in this section.

Proposed new §8523.3(b)(12), Status review, wouldduked to provide the definition for
this term or phrase in this section.

Proposed new 8523.3(b)(13), Texas Nonpoint Souraeagement Program, would be
added to provide the definition for this term orgde in this section.

Proposed new 8523.3(b)(14), Texas surface watdityjagandards, would be added to
provide the definition for this term or phrase hnstsection.



Proposed new §8523.3(b)(15), Water in the state)dvio&t added to provide the definition
for this term or phrase in this section.

Proposed new 8523.3(b)(16), Water quality managéplan, would be added to provide
the definition for this term or phrase in this st A definition for "water quality
management plan” is currently only defined in eng8523.3(a); proposed new
8523.3(b)(16) moves this definition to the proposed definitions section.

Proposed new 8523.3(c), previously existing 8523,3¢ould be amended to remove the
definition of "water quality management plan” fréhis section. This definition would be
added in proposed new §523.3(b)(16). Additiondhs, remaining rule language from
existing 8523.3(a) remains in 8523.3(c) with thepgmsed inclusion of "at a minimum"
with respect to the level of technical planningttisarequired for the State Board to
certify a water quality management plan. This taleguage would clarify that water
guality management plans must minimally meet tiseuece quality criteria for water
guality at the resource management system levelfgggewithin the United States
Department of Agriculture - Natural Resources Cora@on Service Field Office
Technical Guide. The rule language "at the resoor@eagement system level” would be
added to this section, but does not representstaniiye amendment as this is already a
requirement of the program. The phrase "nonpoiatcgpollution abatement” would be
included to emphasize that water quality managemmlant are solely for that purpose.

Proposed new 8523.3(d), previously existing 8521,3¢ould be amended to include
"Texas surface" in front of existing rule langudgater quality standards.” This
amendment would make reference to the standardg tieir appropriate name found in
30 TAC Chapter 307. This specific amendment woeadrried out in numerous other
locations within 8523.3 and will not be addressgdim@in this discussion section.

Proposed new §8523.3(e), Process for obtaining @Watality Management Plan,
previously existing 8523.3(c), would be amendedumerous locations to establish a
consistent manner to refer to a soil and wateremasion district or districts. All
references would be either "soil and water congenvalistrict" or "SWCD." This
specific amendment would be carried out in numepthsr locations within 8523.3 and
will not be addressed again in this discussioni@ect

Proposed new 8523.3(f), Practice selection, presiyoexisting §523.3(d), would be
amended to replace "Agricultural and SilvicultuEinpoint Source Management
Program” with "Texas Nonpoint Source ManagemengRam" to create consistency
with the program's current appropriate name. Irptet, the State Board referred to the
agricultural and silvicultural aspects of the oViefaxas Nonpoint Source Management
Program in a manner that implied it was a formadeparate program named the Texas
Agricultural and Silvicultural Nonpoint Source Mageament Program. The overall Texas
Nonpoint Source Management Program is jointly adstened by the State Board and the
Texas Commission on Environmental Quality in aiediimanner, so there is no purpose
in referencing it as a separate component. Thisiipamendment would be carried out
in numerous other locations within §523.3 and wit be addressed again in this



discussion section. Additionally, a statement mfiemg this joint administration of the
program would be included, the term “federal” wookdshown in lower case, and the
acronym for Coastal Zone Act Reauthorization Ameents, or CZARA, would be
replaced with the fully spelled-out title becauseédes not reoccur in this section.

Proposed new 8523.3(g), Practice standards, pralyiexisting 8523.3(e), would be
amended by replacing "Natural Resources Conserv&@ovice" with the acronym
"NRCS," and "Field Office Technical Guide" with "HG." These acronyms are present
in the definitions section at proposed new 8523(8fkand (6) and would be used in each
subsequent case. Additionally, a statement wouliddiaded that clarifies the State
Board's longstanding determination that the implaaigon of a water quality
management plan based on the United States DepurtihA&griculture - Natural
Resources Conservation Service Field Office Te@hduide represents the best
available technology for abating nonpoint sourckution to an extent that Texas surface
water quality standards are being achieved. Thisraenation was made by the State
Board immediately following the passage of SenallebB3 during the 73rd Legislative
Session, and remains unchanged. The State Bogsdg@® to add the phrase "selected
or" to the statement that describes how practamedstrds are chosen for use in water
guality management plans. Because the Field Offesghnical Guide has been adopted
by the State Board as the technical basis for watality management plans, and
because the Field Office Technical Guide alreadjuthes technical specifications for
practice standards, the rule language in this@eetould be amended to indicate that
"selecting"” practice standards from it is a moreuaate way to describe the process. The
term "developed" would remain for situations whgpecial practice standards need to be
developed prior to inclusion. Additionally, the nesnof several research partners would
be updated to reflect their current names. No auddit entities are proposed to be
included.

Proposed new 8523.3(j)(3), previously existing §3g8, would be amended by
replacing reference to existing 8523.3(f) with ig%23.3(h) due to the renumbering of
existing 8523.3(b) through existing §523.3(h) taleev §523.3(d) through new
8523.3()).

Proposed new 8523.3(j)(4), previously existing 83238(4), would be amended by
replacing "State Soil and Water Conservation Boaritti "State Board."

Existing §8523.4, Resolution of Complaints, wouldameended to replace "Water Quality
Management Plan" with "water quality managemem.pl@his specific amendment
would be carried out in numerous other locatiornthiwi§8523.4 and will not be addressed
again in this discussion section.

Existing 8523.4(3)(C) would be amended to replaterence to "Texas Cooperative
Extension” with "Texas AgriLife Extension Serviadtle to a change in the entity's name.



Existing 8523.6(b), Definitions, would be amendedisat the definitions would apply to
Existing 8523.6 only. Existing rule language impltee definitions may apply to other
sections of Chapter 523.

Existing 8523.6(b)(1), the definition of Allocatéahds, would be defined with "soil and
water conservation district” spelled-out rathemtba defined using the acronym
"SWCD." All subsequent references would be eitlseil"and water conservation
district” or "SWCD" in existing 8523.6; referencewd be "soil and water conservation
district" in all places prior to the actual defion of "soil and water conservation district”
in proposed new 8523.6(b)(18), existing 8523.6(D))(&ll subsequent references would
be "SWCD" because the acronym is provided in prep&523.6(b)(18). This specific
amendment would be carried out in numerous otletions within 8523.6 and will not
be addressed again in this discussion section.

Existing 8523.6(b)(2), the definition of "applicdivould be amended to reference
"person" rather than "persons"” for grammatical @ction only.

Existing 8523.6(b)(4), the definition of Consergatiand treatment measures(s), would
be amended to be "conservation practices" rattaer ‘tbonservation land treatment
measures." The phrases "conservation practicesqisarvation land treatment

measures," and "soil and water conservation larqforement measures” have been used
indiscriminately throughout Chapter 523, and in352n particular. With the exception

of one instance, the State Board proposes to aalereferences to any of these three
phrases to be "conservation practice(s)" for coascs/ purposes, as the three phrases are
considered to be synonymous. The one remainingpgiecewould be the presence of

"soil and water conservation land improvement messsun the title of 8523.6 due to its
use in Agriculture Code 8201.301, which is the éinghllegislation for the cost-share
program. Specific amendments pertaining to thisassould be carried out in numerous
other locations within 8523.6 and will not be aderd again in this discussion section.

Existing 8523.6(b)(5), the definition of Cost-shassistance, would be amended to
reference "Agriculture Code §8201.301" rather th&arate Bill 503, 73rd Texas
Legislature.” The statute established by SenatébB8 has been amended by the
Legislature numerous times since the passage afitiad legislation; therefore the State
Board proposes to reference the statute citatitnerahan the legislation for accuracy
purposes and to avoid confusion by the public.

Existing 8523.6(b)(11), the definition of Maintema@ragreement, would be amended to
include "measures" rather than "measure(s)" beaaisenpossible for a water quality
management plan to include only a single "measudditionally, existing

8523.6(b)(11) would be amended to include rule lagg to clarify that it is the
expectation that all water quality management plenmaintained by the program
participant for an indefinite period of time. Exigj rule language in this definition
related to the minimum time periods for maintainaogt-shared soil and water
conservation land improvement measures could bmtaipreted by the public as a time
period after which an individual may qualify forditlonal cost-share funding. When



misinterpreted, this definition could appear tameonflict with existing 8523.6(e)(2)
which limits a participant's cost-share opport@sitio one time per operating unit unless
the criteria for a waiver has been met. The prop@seendment clarifies that the
existence of a required minimum time period for meining cost-shared land
improvement measures does not allow for additionat-share opportunities are
available once it has expired.

Existing 8523.6(b)(13), the definition of Operatidgit, would be amended to be
consistent with the proposed new definition in 83]3)(7). This enhanced definition,
although not proposed in a manner that modifieg#ugraphic scope of an operating
unit in any way, would include additional rule larage to provide greater clarification of
the State Board's intent of existing rule languddpe existing definition only provided
that an operating unit was "Land, whether contiguaunoncontiguous, owned and/or
operated by the applicant as an independent mareagemit for agricultural or
silvicultural purposes.” The proposed enhancechde&fn would clarify the State Board's
existing intent that an operating unit must be aeileed in a manner that has the
abatement of agricultural or silvicultural nonposource pollution as the primary goal.
Additionally, the enhanced definition would clarityat an operating unit must be
mutually agreed upon by the holder of the watetityjuamanagement plan, the soil and
water conservation district, and the State Boah& @nhanced definition would also
provide further clarification on determining opengtunits for contiguous lands, non-
contiguous lands, and lands associated with anarigading operation. The proposed
amendment to the definition would also clarify Biate Board's intent that land or lands
already within the scope of another operating famiea water quality management plan
may not be separated from the existing operatirigumntess a change of ownership has
occurred; misinterpretation of the existing defont in conjunction with
misinterpretation of existing 8523.6(b)(11) pertagto the maintenance agreement,
could lead some members of the public to belieaé é¢ffectively "carving out" a new
operating unit establishes grounds for additional-share assistance. That belief, though
factually inaccurate due to the presence of exggi23.6(e)(2) which clearly establishes
a one time cost-share opportunity per operating tias created confusion to the extent
that the State Board wishes to propose this amenidimeclarification purposes. The
enhanced definition would also explicitly clarityat the State Board already makes a
final determination on the appropriateness of péirating units through a decision
whether or not to certify the water quality managetplan.

Proposed new 8523.6(b)(15) would add a definitam'practice standard.” "Practice
standard" is used frequently throughout 8523.6taadnclusion of a definition is needed
for understandability and to prevent confusion lestw"practices” and "practice
standards."

Existing §523.6(b)(15), the definition of Priorgystem, would be moved to proposed
new 8§523.6(b)(16) due to the inclusion of propased §523.6(b)(15), the definition of
Practice standard. The purpose of this amendmemganizational in purpose only.



Existing 8523.6(b)(16), the definition of Prograemay, would be moved to proposed new
8523.6(b)(17) due to the inclusion of proposed 8823.6(b)(15), the definition of
Practice standard. The purpose of this amendmemganizational in purpose only.

Existing 8523.6(b)(17), the definition of Soil améter conservation district (SWCD),
would be moved to proposed new 8523.6(b)(18) dukeanclusion of proposed new
8523.6(b)(15), the definition of Practice standa@dditionally, the definition would use
the term "governmental” rather than "government'gi@mmatical correction, and
remove "of Texas" from the end of the phrase "Céapdl of the Agriculture Code"
because it is implicit and unnecessary.

Existing 8523.6(b)(18), the definition of Texast®t&oil and Water Conservation Board,
would be moved to proposed new 8523.6(b)(19) dukeanclusion of proposed new
8523.6(b)(15), the definition of Practice stand&dditionally, "the provisions of" would
be removed from in front of "Chapter 201 of the idgiture Code" because it is
redundant and unnecessary, and "of Texas" woutdreved from the end of the phrase
"Chapter 201 of the Agriculture Code" because iiniglicit and unnecessary.

Existing 8523.6(c)(2)(H), relating to a soil andteraconservation district's
responsibilities for filing applications during gr@m administration, would be amended
for ease of readability; "water quality managenmah” would replace "Water Quality
Management Plan."

Proposed new 8523.6(d)(4), Maximum Allowable Amooh€Cost-Share Funds per
Operating Unit, would establish the maximum amair15,000 in rule, and would
specify that the provision only applies to geneeaknue funds appropriated by the
Texas Legislature. Since the inception of the W&ueality Management Plan Program,
the State Board has adopted and maintained a maxeawable cost-share amount.
This amount has never been included in rule padhis proposal; however, the State
Board wishes to include the amount in rule to ofifer public the opportunity to
comment on future changes. Presently, the maximastishare rate is already adopted
by the State Board to be $15,000 per operating thdtefore, ultimately a decision by
the State Board to remove this section prior tgoéida will not result in a reversion to
any previous amount; that eventuality would onkutein the amount not being included
in rule. Occasionally funding from federal sourbesomes available for use as cost-
share for providing an incentive toward the develept and implementation of water
guality management plans. Because in these casembkg@rcumstances sometimes
require conservation practices that so far exceecestablished maximum allowable
cost-share amount, the State Board proposes fbydlaat it retains the right to adopt a
different maximum amount when the funds are fromrses other than general revenue.

Existing 8523.6(e)(2), relating to a one time csls&re opportunity per operating unit,
would be amended to replace "cost share" with *sbate" for consistency with how the
term is used throughout the remainder of the sectio



The State Board proposes to remove capitalizatidinecfirst word in each of existing
§523.6(e)(2)(A) - (D), as well as to place a seoién at the end of each previously
mentioned section for grammatical correctness.

Existing 8523.6(e)(2)(A) would be amended to replandicates" with "indicate(s)" for
grammatical correctness, and "Texas surface” woelshcluded in front of "water
quality standards" for consistency with other sewtiof the chapter.

Existing 8523.6(e)(2)(B) would be amended to repldand treatment measures" with
"practices" for consistency with other sectionshaf chapter, and "Texas surface" would
be included in front of "water quality standardst’ €onsistency with other sections of the
chapter.

Existing 8523.6(e)(2)(C) would be amended to inellifiexas surface" in front of "water
quality standards"” for consistency with other sewiof the chapter.

Existing 8523.6(e)(2)(E) would be amended to repldte life expectancy of the
previously cost-shared best management practibaésgxpired” with "the life
expectancy of a conservation practice or practiceswas/were previously cost-shared
through this program has/have expired and the ipeot practices is/are mandated by
state law or the laws, rules, or regulations obktipal subdivision. This waiver is only
applicable to the mandated practice or practi¢eghis amendment is proposed by the
State Board to eliminate possible confusion bypihielic regarding the State Board's
intent for this waiver. Some members of the pubtiald misinterpret existing
8523.6(e)(2)(D) to mean that once a cost-sharedtipess life expectancy has expired,
the holder of the water quality management plan reapply and be granted more cost-
share assistance for the same and/or differentipgac That is an incorrect interpretation
and is not consistent with the intent of the SBxard; therefore this amendment is
proposed by the State Board to clarify their intevtich is that no operating unit may
receive cost-share more than once unless a maioddbes practice exists in law or the
criteria for a waiver has been met.

Proposed new §8523.6(e)(2)(F) would clarify thahé holder of a water quality
management plan has previously received cost-sharegh this program but an
additional practice or practices has/have beenesueEsntly mandated by law, the instance
of the previous cost-share does not preclude tlehof the water quality management
plan from being eligible for future cost-share ssice for the mandated practice or
practices.

Existing 8523.6(e)(3)(B) would be amended to repfdds"” with "his/her."

Existing 8523.6(e)(6) would be amended to incluakerieeded" with respect to the State
Board's approval of a list of eligible practicesgddhe phrase "at the beginning of each
fiscal year" would be removed because the StatecdBuas the flexibility to make
changes to the list at any point during the ye@ast-share assistance for" would be
inserted into the sentence regarding a soil andveainservation district's request to the



State Board for the cost-sharing of a practiceah@tady on the State Board's approved
list because the purpose of the request is forsitating a practice, not merely the
practice itself. "Conform" would replace "confornfet grammatical correctness.

Existing 8523.6(f)(2)(F) would be amended to repléapplicants” with "applicant(s)"
for grammatical correctness.

Existing §8523.6(f)(3)(C) would be amended to in@ude term "practice” in front of
"standard" for technical accuracy and consistenitly thie definition of "practice
standard."

Existing 8523.6(f)(4) would be amended to refethte "State Board" rather than the
"Texas State Soil and Water Conservation Boardabse the agency is referred to as
"State Board" in all previous instances in the ¢tbap

Existing 8523.6(f)(5) would be amended to refestwbsection "(e)(8)" rather than
"(e)(8)(B)" for technical accuracy.

Existing 8523.6(f)(7) would be amended to inclugledr" after the word program for
consistency with the State Board's intent and lamifccation purposes.

Existing 8523.6(g)(1) would be amended to replgmrsons” with "person’s” for
grammatical correctness.

Existing 8523.6(g)(4)(B) would be amended to repldails" with "fail" for grammatical
correctness.

Existing 8523.6(j) would be amended to remove Thgas" from in front of
"Agriculture Code" because it is implicit and unessary, and "Section" would be
replaced with "8" for consistency with other sextiof the chapter.

FISCAL NOTE

Mr. Kenny Zajicek, Fiscal Officer, Texas State Smild Water Conservation Board, has
determined that for the first five year period #heuill be no fiscal implications for state
or local government as a result of administeriregéhamended rules.

PUBLIC BENEFITS AND COSTS

Mr. Zajicek has also determined that for the fingt year period these amended rules are
in effect, the public benefit anticipated as a tesiadministering these amended rules
will be a consistency of terms and definitions @etter understanding of the program by
any and all individuals involved with and/or conoed with this program.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ASSESSMENT



There is no anticipated cost to small business@doriduals resulting from these
amended rules.

SUBMITTAL OF COMMENTS

Comments on the proposed amended rules may be tsedbini writing to Rex Isom,
Executive Director, Texas State Soil and Water €oration Board, P.O. Box 658,
Temple, Texas 76503, (254) 773-2250 ext. 231.

STATUTORY AUTHORITY

The amended rules are proposed under the Agrieu@ode of Texas, Title 7, Chapter
201, 8201.020, which authorizes the Texas StateaBdiWater Conservation Board to
adopt rules that are necessary for the performahite functions under the Agriculture
Code.

No other statutes, articles, or codes are affdayeithis proposal.

8523.1.Scope and Jurisdiction.

(a) The Texas State Soil and Water Conservation B&tiatd Board) (state-beard) is

the lead agency in this state for activity relatiogbating agricultural and silvicultural
nonpoint source pollution.

(1) - (3) (No change.)

(b) As the lead agency, the State Board shall taplement, and manage programs and

practices for abating agricultural and silviculluranpoint source pollution. At a
minimum, these programs shall include:

(1) a water guality management plan certificatioogpam required by Agriculture Code

§201.026(q);

(2) a nonpoint source grant program funded by 8316 the federal Clean Water Act
and any planning, assessment, education, demaaostrat implementation programs
associated with the effective administration of Tlexas Nonpoint Source Management

Program,;

(3) a total maximum daily load program in coopenativith the Texas Commission on
Environmental Quality and as required by 8303(dheffederal Clean Water Act; the
State Board may enter into an agreement with tk@d €ommission on Environmental
Quality regarding the effective coordination ofiagtural and silvicultural nonpoint
source pollution components of total maximum dhibds and total maximum daily load
implementation plans; and




(4) a coastal nonpoint source pollution controlgpam as required by 86217 of the
Coastal Zone Act Reauthorization Amendments of lif9®operation with the Coastal
Coordination Council and the Texas Coastal ManagéPegram as required by
Natural Resources Code 833.052.

§523.2.1dentification of Problem Areas.

(a) On its own petition or on the petition of alswid water conservation district, the
State Board state-beardl may delineate an area having the potential teekbgv
agricultural or silvicultural nonpoint source wapailution problems.

(b) Problem areas may be delineated based on ltbeviiag criteria:
(1) (No change.)
(2) data and information obtained by the State Bpatate-board;

(3) studies conducted by the State Bdasthte-beard or soil and water conservation
districts;

(4) (No change.)
(5) guidelines developed and promulgated by theeRaard state-board.

(c) Allocation of resources will be based on ptypdonsiderations. In allocating program
resources, the State Bodrstate-beard will consider the following:

(2) first, known problems, where the State Bdasthte-beard has determined that
adequate data show the existence of a water quabtylem caused by agricultural or
silvicultural nonpoint sources;

(2) second, potential problems, where the Statedostate-boeard has determined that
the intensity and location of certain agricultumal silvicultural activities requires
program implementation to prevent pollution probseraused by agricultural and
silvicultural nonpoint source activities;

(3) third, corrective action plans needing to belemented, the economic impact on
producers, and benefits to water quality. Correcéigtion plans may include, but are not
limited to, watershed protection plans, total maximdaily loads and associated
implementation plans, nonpoint source grant prgpants, or certified water quality
management plans.

§523.3.Water Quality Management Plan Certification Program [ Plans].




(a) Purpose. The purpose of this program is toyaaut the mandate in Agriculture Code
8201.026(q) relating to the abatement of agricaltand silvicultural nonpoint source
pollution through a water quality management plamification program.

(b) Definitions. For the purposes of this sectiba tollowing definitions shall apply.

(1) Animal feeding operation--A lot or facility (oér than an aquatic animal production
facility) where animals have been, are, or willst&bled or confined and fed or
maintained for a total of 45 days or more in anyridéhth period, and the animal
confinement areas do not sustain crops, vegetdboage growth, or postharvest residues
in the normal growing season.

(2) Coastal Zone Act Reauthorization Amendmentse-T80 amendments to the federal
Coastal Zone Act that created the Coastal Nongtiogram under 86217, "Protecting
Coastal Waters". Under 86217, all states with aypgtacoastal zone management
programs must develop a Coastal Nonpoint Progracortrol polluted runoff to coastal
waters.

(3) Dry-litter poultry facility--A poultry animaldeding operation that does not use a
liguid waste handling system.

(4) Clean Water Act--Federal Water Pollution Coh#xot, 33 USC, 881251 - 1387
(1977, as amended).

(5) Field Office Technical Guide (FOTG)--The offitiNatural Resources Conservation
Service quidelines, criteria, and standards fonmildag and applying conservation

practices.

(6) Natural Resources Conservation Service (NR@R)agency of the United States
Department of Agriculture which includes the agefarynerly known as the Soil
Conservation Service (SCS).

(7) Operating unit--Land or lands, whether contiggior non-contiguous, owned and/or
operated in a manner that contributes or has ttenpal to contribute agricultural or
silvicultural nonpoint source pollution to waterthre state. An operating unit must be
determined through mutual agreement by the holfifreowater quality management
plan, the soil and water conservation district, Hr@State Board. When determining the
applicability of an operating unit, the followingiteria must be considered:

(A) Contiguous lands under the same ownership amgberational control must be
considered one operating unit.

(B) Non-contiguous lands under the same ownergiupoa operational control may be
considered as more than one operating unit wheae thenutual agreement by the soil
and water conservation district and the potentddidr of the water quality management
plan unless the lands are associated with an afé®eding operation.




(C) An operating unit, when designated for an anhiieeding operation, must at a
minimum encompass all land or lands owned and/eraipd by the holder of the water
quality management plan that are used to prodwemktieat is consumed by the animals,
as well as all land or lands owned and/or operhyetthe potential holder of the water
quality management plan where manures or othecwtrral by-products are
beneficially used as a source of nutrients to pcedood or fiber for any use.

(D) Land or lands within the scope of an existipgm@ting unit for a certified water
quality management plan may not be separated finenexisting operating unit to
establish another operating unit unless a changegmnérship has occurred.

(E) Where mutual agreement regarding an operatiitty wonsistency with these rules is
not achieved by the potential holder of the wateliy management plan, the soil and
water conservation district, and the State Bodmel State Board will make a final
determination whether or not to certify the wateality management plan.

(8) Practice standard--A technical specificationd@onservation practice within the
NRCS FOTG that contains information on why and ehbe practice should be applied,
and sets forth the minimum quality criteria thatsiiobe met during the application of that
practice in order for it to achieve its intendedpgmse(s).

(9) Resource management system--a combinationnsiereation practices and resource
management activities for the treatment of all idiexl resource concerns for soil, water,
air, plants, animals, and humans that meets oreglsciine quality criteria in the NRCS
FOTG for resource sustainability.

(10) Soil and water conservation district (SWCD)gédvernmental subdivision of this
state and a public body corporate and politic, mimgd pursuant to Chapter 201 of the
Agriculture Code.

(11) State Board--The Texas State Soil and Wates@wation Board organized
pursuant to Chapter 201 of the Agriculture Code.

(12) Status review--An audit performed by the SBxaard on a water quality
management plan for the purpose of determining ragice to the plan's implementation
schedule.

(13) Texas Nonpoint Source Management Program-€bhgrehensive management
strateqgy to protect and restore water impacteddmpaint sources of pollution jointly
developed and administered by the Texas Commissidenvironmental Quality and the
State Board and approved by the Governor of thie $fal exas and the United States
Environmental Protection Agency.

(14) Texas surface water quality standards--Tha&daton of water bodies for desirable
uses and the narrative and numerical criteria ddammeessary to protect those uses
established by the Texas Commission on Environnh€ntality.




(15) Water in the state--Groundwater, percolatingtberwise, lakes, bays, ponds,
impounding reservoirs, springs, rivers, streameeks, estuaries, wetlands, marshes,
inlets, canals, the Gulf of Mexico, inside the iterfal limits of the state, and all other
bodies of surface water, natural or artificialaimdl or coastal, fresh or salt, navigable or
nonnavigable, and including the beds and bank# wfadercourses and bodies of surface
water, that are wholly or partially inside or botidg the state or inside the jurisdiction of
the state.

(16) Water quality management plan--a site spepifia for agricultural or silvicultural
lands which includes appropriate land treatmenttmas, production practices,
management measures, technologies or combinatiensaf which when implemented
will achieve a level of pollution prevention or adment determined by the State Board
in consultation with the local SWCD and Texas Cossitin on Environmental Quality
to be consistent with Texas surface water qualdagdards.

stanelatds} To be certlfled a water quallty management ptamt at a minimunmeet
the resource quality criteria for water qualitytts resource management system level

specified within the NRCS FOTé&nd encompagscover] all lands whether contiguous
or non-contiguous that constitutes an operatingfoniagricultural or silvicultural
nonpoint source pollution abatemgnirposes.

(d) [ éb)] A water quality management plan should be modifiden there is a land use
change of any part of the operating unit; an additr deletion of significant acreage to
or from the operating unit covered by the waterigguenanagement plan; alteration of
planned permanent practice measures includingiaddit deletion of such; changes
identified by research and advanced technologyeagmeeded to meet Texas surface
water quality standards; or when more stringentsuess become necessary to meet
Texas surfacevater quality standards.

(e)[ €e)}] Process for obtaining a Water Quality Managenirdan.

(1) Landowners and operators may request the dewelot of a plan or plan
modification by the local SWCDsei-and-waterconservation-distrjci.andowners and
operators, following consultation with their SW({Bei-and-waterconservation-district
], will be encouraged and aided in working with 8/ CD| district] in the preparation
of a plan or plan modification based on standadipted by the State Board to prevent
or abate their nonpoint source pollution.



(2) The_.SWCH sei-and-waterconservation-distrianill determine the priority of plan
development or plan modification and subsequerglse the development and approval
of the plan or plan modification.

(3) Landowners and operators may appeal SVWE&istrict| decisions relative to
practices and practice standards to the State Bodh& manner prescribed by the State
Board.

(4) When determined to be consistent with Texafaeaf state]water quality standards,
taking into account the state of existing techng)agonomic feasibility and water
quality needs, the State Board will certify therpta plan modification.

(f) [ ()] Practice selection.

(1) Practices eligible for water quality managemaanning will be selected by the State

Board in consultation with the SW(OZeil-and-water-conservation-district

(2) Practices will address activities determinedh®y State Board in consultation with

the SWCD seiland-waerconservation-distrigtto be in need of pollution prevention or

abatement.

(3) Insofar as practicable, those practices slatidnsistent with the Texa#gricultural
and-SHviedlturall Nonpoint Source Management Program developeti®ystate Board
and the Texas Commission on Environmental Qualituant to the federpFederal]
Clean Water Act, 8319 and Coastal Zone Act Reaighioon Amendmentp CZARA]
86217.

(9) [ e)] Practice standards.
(1) Practice standards will be based on specif@ialloonditions.

(2) Practice standards will be based on criteridn@NRCS FOTG Natural-Resoureces
Conservation-ServiceField-Office Technical-Gijideowever, modification of those
practice standards to ensure consistency with Texdace state] water quality
standards and the Texas Nonpoint Source ManagdPnegtam| state-agricultural-and
siivieultural-nonpeoint seurce-management-progfamil be made as necessary. It is the
decision of the State Board that the implementatioa water quality management plan
based on the NRCS FOTG, including all practicesired to minimally meet the
resource quality criteria for water quality at tieeource management system level,
represents the best available technology for mgétexas surface water quality
standards.

(3) Practice standards will be selectedieveloped in consultation with the local SWCD
[ seiland-water-conservation-districtwith assistance and advice of the NRGESDBA;
the-Natural Resources-Conservation-Serjjidexas _AgriLife[ Cooperativg Extension
Service, Texas Forest Service, Texas AgriLife Reseggricultural-Experiment




Statien]|, Texas Commission on Environmental Quality, theal underground water
conservation district and others as determinecttodeded by the State Board.

(h) [ &-] Implementation schedule.
(1) A water quality management plan must contaimgsiementation schedule.

(2) The implementation schedule will, as far agrecticable, balance the state's need for
protecting water quality with need of agricultuaald silvicultural producers to have
sufficient time to implement practices in an ecorgaity feasible manner.

(3) Highest priority will be given to the implemaitibn of the most cost effective and
most needed pollution abatement practices.

(4) The State Board in consultation with affect®CD [ seil-and-waterconservation
distriet] will conduct status reviews of plan implementatio

(5) The State Board in consultation with the IS®CDs| seil-and-water-conservation
distriets| may withdraw certification of a water quality megement plan that is not
being implemented in accordance with its sched®ier to certification being
withdrawn, a landowner will be notified and prowvida reasonable period of time to
implement the water quality management plan acogrth the schedule or a modified
schedule approved by the SWCBei-and-waterconservation-district

(6) The holder of a certified water quality managetplan shall notify the local SWCD
[ sei-and-waterconseation-district] in the event he or she deviates from the
implementation schedule.

() [ ¢g)] Applicability of Texas surfacgstate] water quality standards. To the extent
allowed by available technology, water quality ngaraent plan development, approval
and certification will be based on Texas surfpstate] water quality standards as
established by the Texas Commission on Environrh€niality.

() [ h)y] Water Quality Management Plans for Poultry Faesi.

(1) After September 1, 2001 in accordance withsitteedule in paragraph (2) of this
subsection, all poultry facilities producing poultor commercial purposes will be
required to develop and implement a certified wateality management plan covering
the poultry operating unit.

(2) Poultry facilities must request development aedification of a water quality
management plan according to the following:

Figure: 31 TAC 8523.3(j)(2)

[Figure: 31TAC §523.3(h)(2)




(3) Poultry facilities may obtain a water qualitanagement plan as prescribed in

subsections (a) - (HH].

(4) The_State Boarf ; k€
maintain a listing of poultry faC|I|t|es that hamaquested a certlfled Water quality
management plan. The list will indicate date ohp@proval by the SWCsei-and
water-conservation-distrijcand date of certification by the State Board. Tisieng will
also indicate status of implementation.

(5) The State Board in consultation with the |I®#WCD [ seiland-water-conservation
district] will conduct status reviews of certified wateradjty management plans
covering poultry facilities on a schedule deterrdibg the State Board.

(6) The State Board, in consultation with the I CD| sei-and-watercoenservation
district] may withdraw certification of a water quality negement plan that is not being
implemented according to its schedule. Prior ttifogation being withdrawn, the
owner/operator of the facilities will be notified@provided a reasonable period of time,
as determined by the State Board, to implemenividter quality management plan,
which may, at the discretion of the local SWC@striet] in accordance with State
Board guidance be modified to allow implementatowccur.

(7) The list developed and maintained under papdg(d) of this subsection will be
made available to the Texas Commission on Environiah@uality.

(8) Landowners and operators after consultatioh tie_SWCL distriet] may appeal
SWCD] distriet] decisions to the State Board.

8523.4.Resolution of Complaints.
Complaints concerning the violation of a water gyahanagement plapWater-Quality

Management-Plahor a violation of a law or rule relating to nonpiosource pollution
will be addressed as follows.

(1) The State Board will investigate complaintsameng:
(A) (No change.)

(B) operations with a certified water quality maeagent plar] WaterQuality
Management-Plah

(C) operations that have applied for a water gquatianagement planaterQuality
Management Plah

(D) nonpoint source problems related to operatieeding a water guality management

plan[ Water Quality-ManagementPlgnand




(E) (No change.)
(2) Determination of the need for action.
(A) - (B) (No change.)

(C) The State Board in consultation with the Ia@l and water conservation district
will, based on complainant interviews and investages, including a review of the water
guality management plgnAaterQuality-Management-Plauon file with the State Board
and/or the soil and water conservation districtedrine whether or not the need for
corrective action exists.

(D) - (F) (No change.)

(3) Corrective action plan. Once the determinatibthe need for action is made, a
corrective action plan will be developed.

(A) The corrective action plan must meet all regoients of a certified water quality

management plapWater Quality-Management-Pin

(B) (No change.)

(C) The corrective action plan will be developedhwhe technical assistance from the
Natural Resources Conservation Service, Texas Kgrilceeperativg Extension
Service, Texas Forest Service, the local underground veatieservation district, and/or
State Board as appropriate.

(4) (No change.)

§523.6.Cost-Share Assistance for Soil and Water Conservation Land Improvement
Measures.

(@) (No change.)

(b) Definitions. For the purposes of this secfitheseruled the following definitions
shall apply.

(1) Allocated funds--Funds budgeted through théeS3aard to a soil and water
conservation distridt SWEB| for cost-share assistance.

(2) Applicant--A persor persen{s] who applies for cost-share assistance from tile so
and water conservation districEWCH|.

(3) (No change.)



(4) Conservation practice(F)and-treatmentmeasure{s)The conservation land
improvemenmeasure(s) approved by the State Board and applitheé land to control

soil erosion or improve the quality and/or quanttywater.

(5) Cost-share assistance--An award of money néda tligible person for
conservation land improvement measures pursuahetterms of Agriculture Code

8§201.301 Senate Bill503,73rd-Fexas-Legislatire

(6) District director--A member of the governingand of a_soil and water conservation
district[ SWCH].

(7) - (9) (No change.)

(10) Landowner--Any person, firm or corporationdiay title to land lying within a soil
and water conservation districEWCH].

(11) Maintenance agreement--A written agreementden the eligible person and the
soil and water conservation distrjcB\WESB| wherein the eligible person(s) agrees, as a
condition of the receipt of State cost-share futagnplement and maintain all measures
[ measure(s) in the certified water quality management plansistent with its
implementation schedule. The maintenance agreeshafitremain in effect for a
minimum period of two years after the certified rajuality management plan is
completely implemented for all practices excepsthoost-shared. The maintenance
agreement shall remain in effect on cost-sharectipes for the expected life of the
practice as established by the State Board or pari@d of two years after the certified
water quality management plan is completely implet®@, whichever period of time is
longer._It is the expectation of the State Boagat thwater quality management plan be
maintained by the landowner for an indefinite perid time. The maintenance
agreement is only intended to ensure a minimunogdesf time during which the State of
Texas can realize the conservation and water guaitefits of its investment of
technical and financial assistance to a landowner.

(12) Obligated funds--Monies from_ a soil and watenservation districtgSWED's|
allocated funds which have been committed to atiGpy after final approval of the
application.

(13) Operating Unit-- Land or lands, whether combigs or non-contiguous, owned
and/or operated in a manner that contributes otheapotential to contribute agricultural
or silvicultural nonpoint source pollution to watarthe state. An operating unit must be
determined through mutual agreement by the holfifreowater quality management

plan the soil and Water conservation district, ﬂijtate Board I:and—whether

(A) Contiguous lands under the same ownership amgberational control must be
considered one operating unit.




(B) Non-contiguous lands under the same ownersiupoa operational control may be
considered as more than one operating unit wheae thenutual agreement by the soil
and water conservation district and the potentddidr of the water quality management
plan unless the lands are associated with an afé®eding operation.

(C) An operating unit, when designated for an anhiieeding operation, must at a
minimum encompass all land or lands owned and/eraipd by the holder of the water
quality management plan that are used to prodwemktieat is consumed by the animals,
as well as all land or lands owned and/or operhyetthe potential holder of the water
quality management plan where manures or othecwtural by-products are
beneficially used as a source of nutrients to pcedood or fiber for any use.

(D) Land or lands within the scope of an existipgiating unit for certified water quality
management plan may not be separated from therexmgberating unit to establish
another operating unit unless a change of owneisispccurred.

(E) Where mutual agreement regarding an operatiittg consistency with these rules is
not achieved by the potential holder of the watalidy management plan, the soil and
water conservation district, and the State Bodrel State Board will make a final
determination whether or not to certify the wateality management plan.

(14) Performance agreement--A written agreementdest the eligible person and the
soil and water conservation distrfcB\WWCB| wherein the eligible person agrees to
perform conservation land improvement measurewlfach allocated funds are being
paid.

(15) Practice standard--A technical specificationd conservation practice within the
NRCS FOTG that contains information on why and whbe practice should be applied,
and sets forth the minimum quality criteria thatstiobe met during the application of that
practice in order for it to achieve its intendedpgmse(s).

(16) [ 25)] Priority system--The system devised by the sod water conservation
district[ SWCEHB], under guidelines of the State Board, for rankapgroved

conservation practicesHand-treatment-meaduaed for facilitating the disbursement of
allocated funds in line with the soil and water genvation district'$ SWCD's|

priorities.

(A7) [ €¢6)] Program year--The period from September 1 to Augd.

(18) [ 4] Soil and water conservation district (SWdDQ)herein+referred-to-asSWCD
]--A governmenta[ gevernmeni subdivision of this state and a public body cogbe

and politic, organized pursuant to Chapter 20hefAgriculture Code {efFexds

(19)[ 48)] State Board--The Texas State Soil and Water Guaten Board organized
pursuant to Ftheprovisions-bChapter 201 of the Agriculture CodefefFejfas



(c) Responsibilities.
(1) The State Board shall:
(A) (No change.)

(B) Establish conservation practiddand-treatment-measurgsligible for cost-share
and their standards, specifications, maintenandesapected life.

(C) Establish maximum cost-share rate for eacherwasion practic¢ land-treatment
measure$ approved for cost-share.

(D) - () (No change.)
(2) The SWCDs shall:

(A) Designate, from State Board approved list, ¢hcsnservation practicésand
treatment-measurgshat will be eligible for cost-share in their S\BC

(B) - (F) (No change.)
(G) Notify applicants of the SWCD[distriet's] decisions on approval of applications.

(H) File approved Appreved] applications fwillbe-filed in the SWCD'] Districts]|
copy of the applicant's water quality managemean pWaterQuality-Management-Plan
I.

(D - (J) (No change.)

(K) Certify completed conservation practigdand-treatment-measureto the State
Board prior to payment.

(L) (No change.)

(d) Administration of Funds.

() - (2) (No change.)

(3) Approval of Allocations. The State Board slahsider and approve, reject or adjust
SWCD requests for allocations giving consideratmrelative need for funding, SWCD
workload and fund balances, as well as other inétion deemed necessary by the State

Board. Only SWCD#$ distriets] for which the State Board has established arcation
are eligible to claim cost-share funds.

(4) Maximum Allowable Amount of Cost-Share Funds @perating Unit. The
maximum allowable amount of cost-share funds they be applied to any single




operating unit is $15,000. This provision appliesydo general revenue funds
appropriated by the Texas Legislature to assigirara participants with the
implementation of soil and water conservation langrovement measures as allowed by
Agriculture Code §201.301.

(e) Eligibility for Cost-Share Assistance.
(1) (No change.)

(2) In accordance with the terms of the maintenagreement an eligible person may
receive_cost-shalecest-sharg only once for an operating unit. The State Boamch
case by case, project or watershed basis in catismtwith the SWCI) seiland-water
conservation-distridt may grant a waiver to this requirement in sitoias where:

(A) Research and/or advanced technology indicafegsljcates] a plan modification to
include additional measures to meet Texas susMeter quality standards is needed

(B) the[ Fhe] operating unit is significantly increased in skaethe addition of new land
areas that require conservation pract{desd-treatmentmeasurgs order to meet
Texas surfacevater quality standards;

(C) more[ Mere] stringent measures become necessary to meet $aKasewater
quality standards[;-]

(D) a[ A-] landowner has assumed the responsibility of axteaance agreement in
cases where the landowner was not the applida#it ;

(E) the life expectancy of a conservation practiceractices that was/were previously
cost-shared through this program has/have expinddhee practice or practices is/are
mandated by state law or the laws, rules, or reiguis of a political subdivision. This
waiver is onlv appllcable to the mandated pramxlcaractlces of The life expectancy
exfhired.

(F) a landowner has previously received cost-sttamigh this program but an
additional practice or practices has/have beenesulently mandated by state law or the
laws, rules, or regulations of a political subdiers This waiver is only applicable to the
mandated practice or practices.

(3) Eligible land. Any of the following categorie$ land shall be eligible for cost-share
assistance:

(A) (No change.)

(B) Land leased by an eligible person over whiclsihe has adequate control and which
land is utilized as a part of his/Hd#is-] operating unit.



(C) (No change.)
(4) Ineligible lands. Allocated funds shall notumed:

(A) To reimburse other units of government for ierpkenting conservation practides
land-treatmentmeasurgs

(B) (No change.)

(5) Eligible purposes. Cost-share assistance bbeallvailable only for those eligible
practice[ practiceg measures included in an approved water qualityagament plan
and determined to be needed by the SWCD to:

(A) - (B) (No change.)

(6) Eligible practices. Conservation practi¢ésnd-treatment-measurpwhich the State
Board has approved and which are included in tiplicgmt's approved water quality
management plan shall be eligible for cost-shasestance. The list of eligible practices
will be approved as needég the State Board-fatthe-beginning-of-each-figear|.

The SWCDs shall designate their list of eligiblagiices from those practices approved
by the State Board. SWCDs may request the StatedBaagpproval to offer cost-share
assistance foronservation practicddand-treatmentmeasurpaot included in the State
Board's list of approved practices. The use ofigpeonservation practicddand
treatment-measurgss limited to those measures that can solve wgoblems in a
SWCD and which _conforrheenferms| with one or more of the purposes of the cost-
share program. Requests for special conservatestipeq land-treatmentmeasurpes
will be filed in writing with the State Board imtie to obtain action and notification in
writing from the State Board of its decision(s)gorio announcing the cost-share program
locally for the program year. Conservation pragidend-treatment-measurgmay be
included in a SWCD's list of eligible practiceseastd for cost-share assistance only as
approved by the State Board.

(7) Requirement to file an application. In ordeqtalify for cost-share assistance, an
eligible person shall file an application with loeal SWCD| seil-and-water

o distrid
(8) (No change.)

(f) Cost-Share Assistance Processing Procedures.

(1) Responsibility of applicants. Applicants forstshare assistance for conservation
practiceq land-treatment-measurpshall:

(A) - (B) (No change.)



(C) After being notified of approval and obligatiohfunds by the SWCIDdistriet],
request technical assistance through the SW@iBtriet] to design and layout the
approved practices or request approval of alters@tieces of technical assistance.

(D) - (F) (No change.)
(2) Responsibilities of SWCDs. SWCDs shall:
(A) - (E) (No change.)

(F) Obligate funds for the approved conservati@aciiced land-treatment-meastgp
that can be funded and notify the applicant@plicantd that his/her conservation
practiceq land-treatment-measures{d)as/have been approved for cost-share and to
proceed with installation. Allocated funds mustdidigated by the last day of April of
the fiscal year allocated. All unobligated alloocas shall revert back as of May 1st of
that fiscal year.

(G) (No change.)
(3) Amended Applications for Allocated Funds.

(A) In the event that an adjustment to the estiohatest of conservation practice(dand
treatment-measure(b)s necessitated by the final design, the apptichall either agree
to assume the additional cost or complete and dudomamendment to his/her
application for allocated funds to the SWCD for ieqmal or denial by the SWCD.

(B) The SWCD may elect to adjust the amount of uabligated for the conservation
practiceqd land-treatmentmeasurprovided funds are available, or to request
additional funds from the State Board.

(C) In the event additional funds are not availatile conservation practice(dgnd
treatment-measure(bnay be redesigned, if possible, to a level comsueate with
available funds, provided the redesign still meetcticestandards established by the
State Board; or the applicant can agree to assulin@enfincial responsibility for the

portion of the cost of conservation practicd(&nrd-treatment-measure{dn excess of
the amount authorized.

(4) Performance Agreement. As a condition for ngtcef cost-share assistance for
conservation practicddand-treatment-measurgghe eligible person receiving the
benefit of such assistance shall agree to perfboset measures in accordance with
standards established by {rEexas-State-Seiland-WaterConservali@oard.
Completion of the performance agreement and theasiige of the eligible person are
required prior to payment.

(5) Maintenance Agreement. As a condition for rptef cost-share assistance, the
person(s) receiving the assistance shall agreaptement and maintain all measures in



the certified water quality management plan coaatistvith its implementation schedule.
The maintenance agreement shall remain in effe@ fainimum period of two years
after the certified water quality management ptaoampletely implemented for all
practices except those cost-shared. The maintersgmeement shall remain in effect on
cost-shared practices for the expected life otcthst-shared practice(s) as established by
the State Board or for a period of two years dftercertified water quality management
plan is completely implemented, whichever periodirok is longer. The landowner must
sign the application for cost-share pursuant tesation (e)(8)HB] of this section and
assumes the responsibility of the maintenance agree Completion of the maintenance
agreement and all appropriate signatures are etjphior to payment.

(6) (No change.)

(7) Applications Held in Abeyance Because of Latkunds. In those cases where funds
are not available, the applications will be heldtwy SWCD until allocated funds

become available or until the end of the prograar.y@/hen additional funds are
received, the SWCD will obligate those funds. TNéCD may shift all unfunded
applications held in abeyance because of lackrudduhat are on hand at the end of a
program_yeato the new program year or require all new apphbcet as it deems
appropriate.

(8) (No change.)

(9) Applications Withdrawn. An application may béhdrawn by the applicant at any
time prior to receipt of cost-share assistancediifying the SWCD in writing that
withdrawal is desired. Applications withdrawn b thpplicant shall be retained in the
records of the SWCDdistriet| in accordance with the SWCD's established record
retention policy.

(10) (No change.)
(g) Maintenance of Practices.

(1) Requirements for maintenance of practices agplsing cost-share funds will be
outlined in the eligible persofpersend water quality management plan and reviewed
with the eligible person at the time of applicatfon cost-share.

(2) A properly executed maintenance agreement bbeadigned by the successful
applicant prior to receipt of payment of cost-shassistance from the SWCD for a

conservation practice(fand-treatment-mease(s)] installed.

(3) The SWCD will require refund of any or all diet cost-share paid to an eligible

person when the applied conservation practiddésjd-treatmentmeasure{d)as not
been maintained in compliance with applicable designdards and specifications for

the practice during its expected life as agredalytthe eligible person. The State Board



may grant a waiver to this requirement on a casedsg basis in consultation with the
SWCD.

(4) Failed Practice Restoration.

(A) When conservation practicktand-treatmentmeasurpthat have been successfully
completed and which later fail as the result obdls, drought, or other natural disasters,
and not the fault of the applicant; the applicaatyrapply for and SWCDdistrict] may
allocate additional cost-share funds to restormtteetheir original design standards and
specifications. These funds cannot exceed the anoddine original cost-share practice
and must come from the SWCIDD'distriet's] current program year allocation.

(B) When conservation practicknd-treatmentmeasurpthat have been successfully
completed and which later fdikails-] as the result of error or omission on the pathef
State Board staff, the SWCD staff, or the Naturasdurces Conservation Service staff
while assisting the SWCD, land not the fault of &pplicant; the State Board may
approve additional cost-share funds to restorertbasure(s) to the correct design
standards and specifications, where an investigapproved by the Executive Director
or his designee shows good cause. These fundstoaxceed the amount of the original
cost-share practice and must come from the SW[Cdétriet's| current program year
allocation.

(5) In cases of hardship, death of the participangt the time of transfer of ownership of

land where a conservation practicd(iBrd-treatmentmeasure{d)as been applied
using cost-share assistance and the expectedsiigreed the practice has not expired, the

participant, heir(s), or buyer(s) respectively, tmgree to maintain the practice(s) or the
participant, heir(s) or the buyer by agreement wéher must refund all or a portion of
the cost-share funds received for the practiceegarishined by the SWCD. The State
Board on a case by case basis in consultationthatlsWCD[ seH-and-water

conservation-distridt may grant a waiver to this requirement.

(h) - (i) (No change.)

(j) Pursuant to fthe-FexddAgriculture Code[ §201.311 Seetion-201-31], one or
more_SWCDg SWEDB's] may be designated to administer portions of $kigtion as
determined by the State Board.

This agency hereby certifies that the proposaldess reviewed by legal counsel and
found to be within the agency's legal authoritatopt.

Filed with the Office of the Secretary of StateAurgust 11, 2008.
TRD-200804254

Mel Davis



Special Projects Coordinator
Texas State Soil and Water Conservation Board
Earliest possible date of adoption: September @282

For further information, please call: (254) 773-22&52



